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INTRODUCTION 
 

Over a century ago, a novel device grew to prominence with the public.  
Although it had existed for several decades already, it had steadily become more 
portable and available to the general public.  This new technology garnered awe and 
bewilderment among people throughout.  While many embraced this device 
initially, a few developed concerns that it had the potential to become an 
instrument of trampling on an individual’s privacy.  Indeed, this device brought 
about a plethora of problems for years to come.  We know this device now as the 
film camera.1 

Flash forward to today, and the problems brought about by cameras and 
photographs are greater than ever.  The proliferation of cameras built into mobile 
devices means that for the most part, everyone in our society now has a camera in 
their pocket.  The advent of the internet and social media have not only simplified 
the dissemination and display of photographs but have amplified such to an 
unfathomable volume.  The technologies involved in photography and social media 
have and continue to evolve exponentially, and yet, historically the law and 
technology involved in legal processes concerning such have lagged.   

An exception to this tread, however, is in the area of discovery over 
electronically stored information, or e-discovery.   In the past decade, the law and 
technology involved in e-discovery have progressed and evolved as the courts realize 
the necessity in adapting to technological advances.  While the legal realm 
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continues to adapt and further develop e-discovery methods and tools such as 
predictive coding, one challenge persists as it has for over a century: photography 
and privacy rights.   

 
BACKGROUND 

 
Well before Samuel Warren and Louis Brandeis conceived the notion of a 

right of privacy and the dangers that a camera may pose to such,2 photographs have 
been present in the court room.  One of the earliest mentions of photographs was by 
the United States Supreme Court in 1859, in which the case at issue reviewed 
evidence of land grant documents in the form of photographic copies.3  The use of 
photographic evidence, as a novel method of graphical depiction, came under 
objection and scrutiny long long thereafter.  The Supreme Court of Pennsylvania 
discussed the matter in 1874 in reviewing an appeal from a murder case, and in 
doing so recognized the use of photographs as a proper means of depicting likeness, 
holding that photography: 

 
has become a customary and a common mode of taking and preserving views 
as well as the likenesses of persons, and has obtained universal assent to the 
correctness of its delineations.  We know that its principles are derived from 
science; that the images on the plate, made by the rays of light through the 
camera, are dependent on the same general laws which produce the images of 
outward forms upon the retina through the lenses of the eye.  The process has 
become one in general use, so common that we cannot refuse to take judicial 
cognisance of it as a proper means of producing correct likenesses.4 
 

Other jurisdictions soon after followed in accepting photographs as a form of 
evidence, though not without challenges from attorneys.  Even after over 140 years 
since, photographic evidence continues to face objections based on various reasons 
ranging from the general matter of relevance to a visual depiction being too 
prejudicial to privacy concerns to authenticity.   

Arguably, the difficulties that photographs present in legal proceedings today 
have only increased many fold as technology in the past two decades gave way to 
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digital photography and the internet.  The ability to create and store a photograph 
as an electronic data file allowed individuals to be free of the logistical limitations of 
a 36-exposure roll of celluloid film.  Today, a 32 gigabyte memory card the size of a 
postage stamp5 can store over a thousand uncompressed digital image files; over 
three thousand compressed.6  The possibility of convenient and unobtrusive data 
storage—just like the storage of any type of data such as text documents—have lead 
to massive proliferation of user-created data.  A report in 2014 estimated that at the 
time, people were uploading 1.8 billion digital images each day onto the internet.7  
While the proliferation of photography among the masses can be seen as a beneficial 
advancement of the art, it also poses a logistical nightmare, particularly in one 
respect: discovery in litigation.   

Twelve years have passed since the court in Zubulake v. UBS Warburg LLC8 
established the foundational guidelines to the discovery of electronically stored 
information (“ESI”).  Since then, e-discovery has evolved and advanced along with 
how individuals and entities maintain their ESI.  Although courts have come to 
accepted ESI as a general everyday presence much like how photography was 
recognized in 1874, the law’s inherent resistance to technological advancements will 
always intensely scrutinize the use of such in legal proceedings.  The current 
“controversy” in e-discovery revolve around a new technology called “predictive 
coding.”  Like photography 140 years ago, it has found both support and objection in 
the courts and is on the cusp of becoming—if not already—standard practice.   

The Federal Rules of Civil Procedure define the scope of discovery to include 
“any nonprivileged matter that is relevant to any party’s claim or defenses.”9  
Taking into account the astronomical volume that ESI can assume, culling for 
relevant material is, as a gross understatement, a daunting task.  Historically, the 
method of sifting out relevant ESI was to conduct a Boolean search of keyword 
terms with attorneys reviewing each and every responsive document.10  Predictive 
coding aims to alleviate the tedious and arduous task of reviewing an ever-growing 
volume of responsive ESI by using adaptive computer algorithms to cull and select 
ESI relevant to discovery.11   
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Proponents of predictive coding hail it as a more accurate and precise tool to 
sift out relevant documents to be then reviewed before discovery production.  The 
novelty of predictive coding, however, have lead to objection of its from attorneys, 
opposing counsel, and even clients alike.12  This resistance is likely compounded by 
an unawareness of how predictive coding works and even its very name that some 
argue denotes unacceptable uncertainty.  Recent court decisions, though, have not 
only recognized predictive coding as an acceptable tool in discovery proceeding, but 
some federal judges have gone as far as to advocate and championed it.13 

While the legal community is coming around to heralding predictive coding as 
the new standard in e-discovery, there is one type of ESI that it cannot easily 
review: digital image files.  Indeed, digital photography presents challenges to e-
discovery and litigation that are not dissimilar to its analogue precursor.   

 
DISCUSSION 

 
Although photography per se has present a wide assortment of legal issues in 

the past century and a half, this discussion centers how photography its associate 
privacy concerns affect discovery.   This discussion focuses on two particular areas: 
(1) what e-discovery and predictive coding can and cannot do with digital 
photographs; and (2) the legal challenges that photographs, the right of privacy, and 
social media may present. 

 
1) Is am image worth a thousand words? 
 
 The analogue photograph that the court discussed in 1874 was created using 
a series of photochemical reactions that imparted an image onto a tangible medium.  
A digital photograph, however, is ESI per se.  It is merely a series of numbers and 
instructions contained within an electronic file that a computer program interprets 
and assembles as an image via an assortment of coloured pixels on a graphical 
display. 14  A photograph today, therefore, is not worth a thousand words but rather 
a thousand numbers.   
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 Because a digital photograph is merely data, it can contain more than what a 
computer displays, typically, metadata.15 In short, metadata is data about data.  
Metadata imbedded in a digital photograph can contain information ranging from 
time and day of the file’s creation to the camera’s make and model to the camera’s 
exposure settings and even to GPS location.16  This metadata is standardized under 
the Exchangeable Image File Format (“EXIF”) and is imbedded into the image file 
the moment it is created in the camera.17  Metadata in an image file can be further 
amended after creation to include copyright information, title, caption, and 
keywords, which is standardized under the International Press Telecommunication 
Council (“IPTC”).18 
 The ability of determine when and where a photograph was created has 
provided a new mode of evidence to present in court.  For instance, a defendant in a 
copyright infringement case may use EXIF data to rebut that she copied a plaintiff’s 
photograph by demonstrating that her image was made on a different camera on or 
before a time and date of the plaintiff’s image’s creation.19  EXIF data of GPS 
coordinates can pinpoint exactly where a photograph was made and therefore reveal 
the location of a person in said photograph at a particular time, which may be used 
to either verify a witness’s account or for impeachment.  The value of metadata 
alone, therefore, may be significant and sometime more so than the photograph 
itself. 
 Because anyone today with a mobile device carries with them a camera, and 
that cameras themselves are becoming ever so affordable to consumers, 
photography has proliferated to an astounding volume.  As discussed above, 1.8 
billion images are uploaded daily onto the internet.20 A professional photographer 
may have terabytes of image files accumulated over years of work.21  From an e-
discovery perspective, a worst-case scenario would involve two lifelong professional 
photographers in the same specialty accusing one another of infringing on not only 
one photograph but a series thereof.  While a copyright infringement case will often 
have the photographs at issue already known and identified in the pleadings, a 
plaintiff may want to know a defendant has copied any other images.  Fortunately, 
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a tool exists that may alleviate and assist in the monumental task of sifting through 
terabytes of images—predictive coding. 
 Predictive coding has the ability to search metadata.22  By using predictive 
coding to have an algorithm to learn and adapt to cull EXIF and IPTC data on 
photographs, one can pool photographs made at relevant times, locations, and even 
the photographer’s methodologies through camera settings and changes.23  Outside 
of a copyright case, predictive coding algorithms may also yield photographs 
responsive to EXIF data of GPS location to reveal a pattern of someone’s travel.   
Such information become evidence that could either dismiss a case or force a 
settlement, avoiding any further arduous steps in the litigation process.    
 Limitations on the utility of photographic metadata do exist, however.  IPTC 
is easily amendable as it is added after the photograph is created.  Similarly, 
certain EXIF data such as time and date can be altered with some image 
management software.24  Metadata can be stripped from an image file completely as 
is the case of photographs uploaded onto social media platforms such as Facebook.25  
Predictive coding, at present, can only analyze ESI files with searchable text.26  
Without the accompanying metadata, an image file is nothing more than a textless 
set of instructions to arrange pixels on a graphical display that is senseless to a 
predictive coding algorithm.  Or is it? 

Two decades ago, the notion that a computer can accurately and instantly 
recognize a distinct face was one reserved to science fiction cinema.  Today, 
Facebook calls that “tagging.”  Although experiments in computer facial recognition 
date back to the mid-1960s, significant advancement and practical application did 
not appear until closer to the turn of the century.27 A year ago, a research 
collaboration between Stanford University and Google produced an artificial 
intelligence software that can not only recognize different photographs and videos 
but also describe the content in a comprehensible language as well.28  This software 
teaches itself to analyze a photograph and describe the individual subjects and 
actions within the frame, even the colour of each separate component.29  
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This is a phenomenal leap from Google’s own image-recognition software 
from two years previously, which was able to train itself to recognize cats from 10 
million images without human guidance.30  Surely, if software from two years ago 
can recognize cats, then it is not unreasonable that a predictive coding algorithm 
can be taught to cull out photographs responding to search terms such as “faulty lug 
nut” in an automotive products liability case.  Instead of having to visually review 
thousands of images—with or without metadata—applying image-
recognition/description technology to predictive coding can select out images only 
relevant to the case at hand, whether it involve copyright infringement or patient 
medical imagery from an insurance case.  It is merely a matter of time before such 
technology becomes standard practice.   
 While the current state of technology resolves some of the challenges that 
photography present to discovery matters, the issues concerning the scope of 
discovery still exist.  It is unlikely that a technological advance will address this 
issue, but the law may. 
 
2) Right of privacy and copyright law as limits in discovery. 
 
 Discovery presents a paradox in the overall adversarial process of litigation.  
While the intent of discovery is to foster cooperation between the two parties to 
exchange information and material relevant to the case, strategically each side will 
demand as much as possible from the opposing side while giving as little as 
possible.  Regarding the discovery of photographs, arguments against production 
may typically range from relevance to privilege to the need to maintain privacy.   
 The right of privacy was carved out over a century ago in the aforementioned 
Warren and Brandeis’s eponymous law review article.31  Over time, the state courts 
adopted such under the theory of tort law with federal recognition as a 
constitutional penumbra right.32  Some states have gone as far as to codify what 
was once a common law right of privacy into statute.33  
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The issue of privacy in photography is more applicable now than ever as 
virtually all users of mobile devices have a camera on hand to make and store any 
photographs one wishes, even those of an intensely personal nature.  The risks of 
having one’s life for the world to see is quite high, especially when this society is 
now complacent with documenting every aspect thereof.  To hand over “any 
nonprivilged matter that is relevant to any party’s claim or defense”34 could be a 
forced trespass onto one’s private affairs.  If the law recognizes a fundamental right 
to an individual’s own privacy, then how can a court cannot force a party to a suit to 
surrender their most intimate photographs, regardless of its subject matter and 
relevance?   

Although the Federal Rule of Civil Procedure provides for a broad scope of 
discovery, it is “not without limits and the trial court is given wide discretion in 
balancing the needs and rights of both plaintiff and defendant.”35  Through this 
balance, a party may attempt to withhold discoverable material such as a 
photograph by claiming that the responding party’s right to privacy outweighs the 
relevance and requesting party’s need.  To do this, the responding party first must 
demonstrate that a legitimate expectation of privacy exists, which then shifts the 
burden to the requesting party to demonstrate that “the invasion is warranted by a 
compelling interest and that the least intrusive means are used.”36   

A party’s behavior, however, may eviscerate any claim of protection through 
the right of privacy altogether.  In general, for a right of privacy to attach, there 
must be a legitimate expectation of privacy.37  While one can argue that there is an 
expectation of privacy regarding content on a passcode-protected mobile device, the 
courts have struggled with user-posted content on social media accounts.38  Many 
courts have held that content such as “photographs posted on social networking 
sites are neither privileged nor protected by any right or privacy, regardless of any 
privacy settings that the user may have established.”39  A party to a suit hoping to 
withhold discoverable photographs on a social networking site such as Facebook or 
Instagram on a claim of privacy, therefore, will fail. 
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A means that has only been discussed in an outdated law review article may 
provide an alternative claim to withholding discoverable photographs.40  This 
creature often goes hand in hand with right of privacy issues, often preempting it as 
a federal matter—copyright law.  Copyright law is codified under the United States 
Copyright Act of 1976, Title 17 U.S.C., with a basis under the Constitution.41  
Under copyright, the author of an original work of expression fixed on a tangible 
medium has exclusive rights for life plus 70 years to reproduce, prepare derivatives, 
distribute, perform, display, and transmit said work.42  Copyright is a property 
right, and under such theory, the owner of a copyright can prevent others from 
trespassing on her property—i.e. her expressive work. 

The author of the abovementioned law review article proposed using 
copyright law as a means to protect requested material from discovery abuse.43  
That author cited a case in which a United States District Court in 1985 granted an 
injunction to restrain an opposing party from disseminating requested materials 
through discovery under copyright protection.44  In that case, the court held that the 
responding party, as the owner of the copyright over the requested material, had 
the “exclusive right to do and to authorize certain enumerated acts, including the 
right to reproduce the copyrighted works in the copies, to prepare derivative works, 
and to distribute copies of the copyrighted works to the public” especially if the work 
at issue was not yet published.45 

Copyright protects the expression of ideas, however, and not the idea itself.  
A non-original, non-creative assortment of data cannot be conferred copyright 
protection.46  Copyright as a protection from discovery, therefore, has limited 
applications.  This is perhaps the primary reason why this claim does not often 
arise in discovery as company emails and memos may not arise to the level of a 
copyrightable work.  A photograph, however, as recognized by the United States 
Supreme Court, undoubtedly is conferred copyright protection at the moment of 
creation.47  Using the argument above, a responding party could attempt to assert 
her copyright in an otherwise discoverable photograph.  This may only work, 
however, for photographs that have not yet been published and therefore may not 
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be used as a deterrent against discovery of photographs on social media.  For the 
same reason as discussed above concerning the right of privacy, a party’s own action 
may nullify her own claim to withhold discoverable material.   

While a photographer may own the rights to her own photographs, contrary 
to the notions of property rights and possibly even due process, the laws governing 
discovery—electronic or analogue—favors the requesting party, absent of come 
compelling interest such as an actual and recognized right to privacy or a right to 
first publication.  Until some drastic and revolutionary force intervenes, the current 
state of the law regarding the discovery of photographs may not change any time 
soon. 

CONCLUSION 
 

 From its inception, photography has been both a blessing and a curse in legal 
proceedings.  More so than ever, digital photographs posted on social media pose 
great challenges to the litigation process and discovery as courts wrestle with 
cooperation in exchanging discoverable material and maintaining an individual’s 
right to privacy.  The internet as a communications technology has brought 
individuals closer than ever, but at the grave cost of eroding recognized privacy 
rights.  The same technology that has lead to the vast proliferation of photographs, 
however, has also compelled advances in algorithms that may soon aid in 
determining which photographs in, if any, are relevant to a suit and thereby avoids 
any invasion of privacy of non-relevant images through manual culling and review.  
All, therefore, is not hopeless. 
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