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INTRODUCTION 
 

 In March 2013, Plaintiff Gita Hall May filed suit against Defendant Lions 
Gate Entertainment over the appearance of the former’s photograph in the opening 
title sequence of its television show Mad Men.  The photograph at issue is a portrait 
of May and was made by Richard Avedon in the 1950s for use in advertisements for 
Revlon, for which she consented.  This photograph appears very briefly in Mad 

Men’s title sequence and is among various other images and advertisements from 
show’s time setting of the 1950s and 1960s.  In her complaint, in which she is 
asking for injunctive relief, May alleges eight causes of action, the first two being: 
A) misappropriation of right of publicity for commercial purpose under the statute, 
and B) invasion of common law right of privacy.1   
 

REMOVAL 
 
 May filed her complaint in the Superior Court of the State of California with 
all causes of action alleging state law claims.2  Lions Gate, could have removed this 
case to federal district court, however.  May claimed California residence for both 
herself and Lions Gate.  Although residency by itself is insufficient to satisfy the 
citizenship requirement under 28 U.S.C. § 1332 for diversity jurisdiction, the 
complaint as it appears does not provide any other basis for removal based on 
complete diversity as allowed under 28 U.S.C. § 1441(b).  28 U.S.C. § 1441(c), 

                                                
1 Complaint, May v. Lions Gate Entertainment Corp., No. BC502104 (Cal. Sup. Ct. Mar. 1, 2013) 
2 Id. 
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however, allows a defendant to remove a state case to federal district court if the 
action includes a claim arising out of federal law.  “While a suit brought under state 
law for invasion of privacy or infringement of the right of publicity will not, alone, 
trigger federal question jurisdiction, such claims may be asserted in federal court as 
being ‘pendent’ to a related federal claim.”3   

A major issue in this case concerns the unconsented displaying of Avedon’s 
photograph of May, which could take the form of a copyright infringement.  The 
complaint does not specify who owns the copyright to the photograph, however.  If 
the facts indicate that May was originally assigned copyright of the photograph, 
then Lions Gate could remove the case to federal court by arguing that her right of 
publicity claim is a disguised copyright claim that would preempt a state claim.    

May also plead violation of unfair competition law in the third cause of action 
of her complaint.4  Although this unfair competition claim is under California state 
law, 28 U.S.C. § 1338(b) provides federal original jurisdiction over an unfair 
competition claim “when joined with a substantial and related claim under 
copyright . . . .”5  If May’s right of publicity claim actually is a disguised copyright 
claim, then Lions Gate can remove her unfair competition claim to federal court as 
pendent to a related federal claim.  This is, of course, conditional as to whether or 
not the court would construe May’s right of publicity claims to actually be copyright 
claims.   
 

MERITS OF MAY’S FIRST TWO CAUSES OF ACTION 
 
 In her complaint, May pled a claim of a misappropriation of the right of 
publicity under California Civil Code § 3344 in her first cause of action and a claim 
of invasion of common law right of privacy in her second cause of action.6  
“California has long recognized a common law right of privacy for the protection of a 

                                                
3 J. Thomas McCarthy, 2 Rights of Publicity and Privacy 11:6 (2nd ed 2014). 
4 Complaint, supra note 1, at 9. 
5 McCarthy, supra note 3. 
6 Complaint, supra note 1. 
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person’s name and likeness against appropriation by others for their advantage.”7  
Cal. Civ. Code § 3344 does not replace or codify the common law right of privacy but 
rather compliments it.8  Because the statute requires that a plaintiff to prove all 
elements of the common law first,9 the following analysis of the merits will look to 
May’s second cause of action first before proceeding to her statutory claim. 
 
A.  Lions Gate did not invade May’s common law right of privacy. 
 
 Lions Gate did not invade May’s common law right of privacy in displaying a 
photograph of her likeness in the opening sequence of Mad Men because Lions 
Gate’s appropriation of her likeness was not to its advantage, commercial or 
otherwise.  In order for a plaintiff to prevail under California’s common law right of 
privacy, she must prove: “(1) the defendant’s use of the plaintiff’s identity; (2) the 
appropriation of plaintiff’s name or likeness to defendant’s advantage, commercially 
or otherwise; (3) lack of consent; and (4) resulting injury.”10  Satisfying all four 
elements still does not guarantee a plaintiff relief in common law for every 
publication of a person’s name or likeness, however, as the First Amendment 
requires the court to balance protection from unauthorized publicity against the 
public’s interest in freedom of speech and press.11  While May could prove elements 
(1), (3), and (4), she would not be able to prove element (2).  The court might also 
find that Lions Gate has protection of free speech under the First Amendment.  
 May stated in her complaint that the photograph at issue is a portrait of her 
made by Avedon some time in the 1950’s for an advertisement campaign for 
Revlon’s hairspray, for which she consented.12  She claimed that at the time, she 
was a “top model” and “her image was iconic of the era.”13  She alleged that Lions 

                                                
7 Downing v. Abercrombie & Fitch, 265 F.3d 994, 1001 (9th Cir. 2001) (citing Eastwood v. Superior Court, 149 Cal. 
App. 3d 409, 416 (1983)).  
8 Newbombe v. Adolf Coors Co., 157 F.3d 686, 692 (9th Cir. 1998). 
9 Downing, 265 F.3d at 1001. 
10 Stewart v. Rolling Stone LLC, 181 Cal. App. 4th 664, 679 (2010) (quoting Eastwood v. Superior Court, 149 Cal. 
App. 3d 409, 416 (1983)). 
11 Gionfriddo v. Major League Baseball, 94 Cal. App. 4th 400, 409 (2001). 
12 Complaint, supra note 1, at 5. 
13 Id. at 4. 
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Gate, as producers of Mad Men, used this photograph for a moment in show’s title 
sequence.  Although the photograph appears only for a very brief moment among 
other images and advertisements presumably from the 1950s and 1960, the 
photograph’s existence in the sequence is a use of her identity.  According to the 
complaint, May did not consent to Lions Gate’s use of the photograph, and that such 
use resulted in injury to her in loss of revenue that she would have “otherwise 
generated through the exploitation of the [p]hotograph and [her] likeness.”14  May 
therefore satisfies three of the four common law requirements of a common law 
right of privacy claim.   
 Although May can prove that Lions Gate used her identity through the 
photograph, the court might not find that such appropriation of her likeness was to 
Lions Gate’s advantage, commercially or otherwise.  Mad Men is a fictional 
television drama set in the 1960s and concerns the lives of characters involved with 
a fictionalized advertisement firm in New York City.  The photograph of May’s 
likeness appears only for a brief moment in Mad Men’s opening sequence.  Though 
not alleged in the complaint, neither the photograph nor her image is central to the 
plot and premise of the show.  May alleged, however, that the title sequence, and by 
extension her likeness, was integral to the show’s success.15 The court might have 
difficulty in believing such a claim, given the short amount of exposure of her image 
compared one episode as a whole with a full plot and cast of characters.  Unless 
evidence such as audience surveys demonstrate otherwise, it seems highly unlikely 
that May’s likeness, appearing for only a second or so in the opening sequence, 
would contribute to the show’s overall success.  The photograph’s brief, insignificant 
appearance is unlikely to serve an advantage to Lions Gate, commercially or 
otherwise.  

The court might also find that Mad Men as a work of expression provides 
Lions Gate protection under the First Amendment.  The First Amendment does not 
automatically defeat a right of publicity/privacy claim; instead free speech 

                                                
14 Id. at 8. 
15 Complaint, supra note 1, at 5. 
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protection for an expressive work is balanced against any such claims.16  “Works of 
fiction are constitutionally protected in the same manner as political treatises and 
topical news” and can serve to give “commentaries on our values, habits, customs, 
laws, prejudices, justice, heritage and future.”17  As a work of fiction, Mad Men is 
not a commercial speech.  “The ‘core notion of commercial speech’ is that it ‘does no 
more than propose a commercial transaction.”18  Although Lions Gate has benefited 
economically from Mad Men, the show, like many other fictionalized works, does 
more than propose a commercial transaction.  As a televised work of fiction, the 
show provides entertainment to its audiences, and as a historical drama might 
provide social commentary on the 1960s and possibly even on today.   

May further alleged in her complaint that Lions Gate “put exhaustive efforts 
into the selection of ‘just right’ images that includes the photograph at issue to 
“create the ‘feel’ of the program that was critical to its commercial success,”19 
arguing that Lions Gate used her likeness to enhance the economic value of the 
show.  The court might reject her argument as “chilling free speech by casting the 
burden on the [show’s creators] to artistically justify the use.”20 “The range of free 
expression would be meaningfully reduced if prominent persons in the present and 
recent past were forbidden topics for the imagination of authors of fiction.”21  Lions 
Gate might even concede that it did indeed put in great efforts to select the 
photograph containing May’s likeness to create a more historically accurate 
backdrop for the show, not for commercial economic gain but rather for sake of 
authenticity to the show’s setting and making social commentary of the era.   

Because May would fail to prove that Lions Gate appropriated her likeness to 
its commercial advantage, and that the First Amendment balance tips in the 
latter’s favor, the court would find that Lions Gate did not invade May’s common 

                                                
16 McCarthy, supra note 3, at §8:23. 
17 Guglielmi v. Spelling-Goldberg Productions, 25 Cal. 3d 860, 867 (1979). 
18 Hoffman v. Capital Cities/ABC, Inc., 255 F.3d 1180, 1184 (9th Cir. 2001) (quoting Bolger v. Youngs Drugs Prods. 
Corp., 463 U.S. 60, 66 (1983)). 
19 Id. at 6. 
20 McCarthy, supra note 3, at §8:79. 
21 Guglielmi, 25 Cal. 3d at 869. 
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law right of privacy.  Consequently, she fails to meet the threshold to recover under 
the statutory right of publicity.  Even if she would have been able to prevail on her 
common law claim, however, she still might not satisfy the requirements of the 
statute. 
 
B. Lions Gate did not misappropriate May’s statutory of right of  

publicity. 
 
 Lions Gate did not misappropriate May’s right of publicity under California 
Civil Code § 3344 when it displayed her photograph in the title sequence of Mad 

Men.  Under this statute, “any person who knowingly uses another’s . . . 
photograph, or likeness, in any manner, on or in products, merchandise, or goods, or 
for purposes of advertising or selling, or soliciting purchases of, products, 
merchandise, goods, or services, without such person’s prior consent . . . shall be 
liable for any damages sustained.”22  The statute further provides that the term 
“photograph” includes “any photograph or photographic reproduction, still or 
moving, or any videotape or live television transmission, of any person, such that 
the person is readily identifiable.”23  A person is readily identifiable “when one who 
views the photograph with the naked eye can reasonably determine that the person 
depicted . . . is the same person who is complaining of its unauthorized use.”24   The 
statute also carves out an exemption such that “a use of a . . . photograph, or 
likeness in connection with any . . . public affairs . . . shall not constitute a use for 
which consent is required under subdivision (a).”25 
 May alleged in her complaint that Lions Gate used a photograph containing 
her likeness “on products, merchandise, or goods, and for the purpose of advertising 
or selling goods or services, or soliciting purchases of products, merchandise, goods, 
or services” without her consent, and that she is readily identifiable in this 

                                                
22 Cal. Civ. Code § 3344(a) 
23 Cal. Civ. Code § 3344(b) 
24 Cal. Civ. Code § 3344(b)(1). 
25 Cal. Civ. Code § 3344(d). 
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photograph.26  As discussed above, Mad Men is an expressive work of fiction that is 
not commercial and falls out of the category of “products, merchandise, or goods.”  
May does not allege in her complaint that the photograph was used in any other 
way or instance asides from the title sequence for the show; she does not allege that 
Lions Gate used the photograph or her likeness in advertisements for the show.   
 Further, the photograph also appears only for a moment and as such May not 
be “readily identifiable” in the photograph when the sequence is shown at a normal 
speed.  May might argue that repeated exposure of the title sequence by serial 
viewing of the show would eventually allow a regular viewer to readily identify her, 
though.   
 Ultimately, however, Lions Gate would prevail in this cause of action because 
of the “publics affairs” exemption to consent in the statute.  The court might broadly 
interpret the term “public affairs” to “include things that would not necessarily be 
considered news.”27  The court here might determine that Mad Men, as a 
dramatization of life in the 1960s, is in the public interest as a depiction and 
commentary of the historical era.  A photograph of a top model at the time and 
originally used for a presumably popular advertisement campaign would be a 
relevant item to display as a backdrop or set piece on the stage of this historical 
drama.  Therefore, Lions Gate’s display of the photograph does not constitute a use 
for which consent is required under the statute. 
 Although a viewer may readily identify May in the photograph that briefly 
appears in the title sequence of the show, she would not be able to prove that the 
use on products, merchandise or goods, or for the purpose of advertising or selling 
goods or services.  Further, the photograph of her likeness appears in connection to 
a work for which consent is not required.  Consequently, the court would rule in 
favor of Lions Gate. 
 
 

                                                
26 Complaint, supra note 1, at 7. 
27 Gionfriddo, 94 Cal. App. 4th at 416 (quoting Dora v. Frontline Video, Inc., 15 Cal. App. 4th 536, 545 (1993)). 
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PREFERRED OUTCOMES AS A MATTER OF POLICY 
 

 As a matter of policy, this author prefers outcomes that reflect a plaintiff 
having to meet a higher standard in order to prevail on a right of publicity claim, 
regardless if it is statutory or through common law.  Although the outcome in this 
case favors the defendant on both the common law and statutory causes of action, 
such only occurs if the court finds that the show serves a relevant purpose to the 
public and that the plaintiff’s image is not directly exploited for the defendant’s 
gain.  The courts are not always consistent in applying the various tests to 
determine the outcomes in these cases.  While the courts cited to in the discussion 
above would favor the defendant, other courts may find otherwise.   
 Further, this case presented an unmentioned conflict between a person’s 
right of publicity and an author’s copyright over an original work expressed on a 
tangible medium, both of which are economic rights.  Here, the plaintiff brought 
suit based on a photograph depicting her likeness.  Although a right of publicity 
claim allows a plaintiff to recover for the unconsented use of her likeness through a 
photograph, such dominion and control by the subject of a photograph over its 
display and dissemination collides with rights of the person owning copyright over 
it.  This is less problematic if the subject of the photograph is also the owner of its 
copyright.  Often, however, such is not the case.   
 Admittedly, the majority of case law indicates that copyright law does not 
preempt the right of publicity.28  Regarding photographs, “the ‘subject matter’ of a 
right of publicity claim is not a particular picture or photograph of plaintiff” and 
instead the claim seeks to protect “the very identity or persona of the plaintiff as a 
human being.”29  This notion appears to place a person’s right of publicity over a 
person’s right to display a work under copyright.  Neither Avedon nor Revlon were 
parties to the suit in this case.  Though not pled in the complaint, it may be 
presumed that one of those entities, more likely the latter, owns the copyright to the 

                                                
28 McCarthy, supra note 3, at 11:50.   
29 Id. at § 11:52. 
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photograph at issue.  May’s assertion of her right to publicity, though protecting her 
likeness and therefore her identity, could prove to be an obstacle to the party 
holding a valid copyright over the photograph in exercising their own rights to it.  
Ultimately, this may hinder creativity as authors are restricted as to what they can 
publish and display, which indirectly affects free expression and speech.  Courts are 
well aware of this possibility, and therefore apply First Amendment balancing tests 
to ensure that a celebrity does not use the right of publicity to control her image by 
“censoring disagreeable portrayals.”30  This is only effective, however, if the courts 
are consistent in applying the tests and determinations.   
 
 

                                                
30 Winter v. DC Comics, 30 Cal. 4th 881, 889 (2003) (citing Comedy III Prod., Inc. v. Gary Saderup, Inc., 25 Cal. 
4th 387, 403 (2001)). 


